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FOREWORD

Guy S. GOODWIN-GILL"

The scholarly and thoughtful contributions to this volume cover a
broad range of problems, and together should ensure that one question of
principle in particular remains firmly on the international agenda. The
issue can be simply stated: it is that of responsibility, the legal, political,
and moral responsibility of States and other actors and stakeholders to find
solutions to the displacements of people that are consistent with
international law and concordant with justice.

Since the League of Nations first engaged with refugee issues in the
1920s, much has been achieved in developing a protective shield of rights
for individuals in flight from risk of harm, and in bringing States together
in pursuit of solutions; unfortunately, manifest deficiencies remain. At the
time of writing, the Syrian refugee crisis had reached catastrophic
proportions, presenting a scenario in which multiple armed militias,
factionalism, and sectarianism all hinted strongly at a bleak, unresolved
future. How long will the principal refugee receiving countries-Turkey,
Lebanon, Jordan, Irag—be left to cope with an exodus that could well top
three million? What price must they pay, not in terms simply of dollars for
assistance, but also in regard to their own development, security and
community relations? This collection invites the reader to consider
comparable problems for which resolution is still wanting, and to think
ahead, about other potential causes of displacement, about how risks can
be managed and preparedness enhanced.

History is there, but whether we can learn from historical examples is
another matter. Clearly, history does not repeat itself in any simplistic
sense, in the refugee context or otherwise, for causes, people, places, are
not the same, and opportunities are infinitely variable. On the one hand,
history does offer certain lessons, obvious though many of them are. It
tells us of the human cost whenever solutions are left pending, of the
transmissibility of despair through generations, and of its not infrequent
trandation into active militancy. It tells us of the political costs, borne
especially by ‘front-lin€ receiving States, but also in international
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relations more generally, as the displaced repeatedly raise their call for
peace and justice.

On the other hand, solutions cannot be cut and pasted onto different
scenarios. If history fails to offer prescriptive answers, in confirming the
practical necessity and value of solutions for both individuals and
communities, it nonetheless reveals the sorts of principles which must
underwrite solutions if they are ultimately to be durable. Above al, it
reminds us that political convenience cannot be substituted for protection
and security, considered across the broadest spectrum of human
endeavour; that the freedom to choose is critical, whether in the grand
sense of self-determination and nationhood, or in the matter of individual
life choices; that compensation, restitution or reparation can make the
difference between success and failure; and that a specia effort will
always be required for those, such as the handicapped or the isolated, who
might otherwise be left behind.

Fifty-five years ago or so, the plight of ‘non-settled refugees,” primarily
those who had been displaced by the Second World War or events
immediately thereafter, was also a matter of concern. In 1957, the Generd
Assembly requested the High Commissioner to intensify efforts to achieve
permanent solutions for the maximum number of refugees remaining in
camps, but without losing sight of the needs of others! In the Third
Committee the following year, the High Commissioner spoke of the
‘Camp Clearance Programme’ and of its aim ‘to abolish camps as places
of permanent residence for refugees.’ His critique was that camps led to a
feeling of isolation from the world, commonly left refugees unable to
contribute economically and socialy to life around them, resulted in a
sense of hopelessness at the prospect of a camp life in perpetuity, and did
great psychological damage.” The High Commissioner also brought up the
idea for a ‘World Refugee Year,” which was quickly endorsed by the
General Assembly. The two aims for the Y ear were:

‘(a) To focus interest in the refugee problem and to encourage additional
financial contributions from Governments, voluntary agencies and the
general public for its solution,

‘(b) To encourage additional opportunities for permanent refugee solutions,
through voluntary repatriation, resettlement or integration, on a purely
humanitarian basis and in accordance with the freely expressed wishes of
the refugees themselves.”®

Given its emphasis on ‘a purely humanitarian effort’* and fund raising,
World Refugee Y ear certainly had a positive impact. Over $70 million was
contributed, and the High Commissioner could announce the completion
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of the camp clearance programme in Europe.® The General Assembly, in
turn, noted that the Y ear had been a ‘remarkable success' in many parts of
the world, ‘not only financially but also in promoting solutions of
problems relating to large numbers of refugees, particularly those who are
handicapped. . . °

Looking back, however, it isimportant to locate this initiative not only
in the prevailing political context, but also with due recognition for the
nature of the issues then facing the international community of States (or
at least those States whose interests led them to engage with the refugee
question). First, the strong emphasis on the year as a ‘ purely humanitarian
effort’” meant that there was little or no engagement with the deep politics
of unresolved refugee situations.” Second, as the numbers were already
down, the emphasis in the Camp Clearance programme was very much on
individually targeted measures for resettlement, integration or voluntary
repatriation,® rather than on political solutions for refugee communities at
large. Nevertheless, as the High Commissioner hoped, that programme
will at least have demonstrated that, ‘it is no solution to keep refugees in
camps. ..

As the contributions to this volume show, attaining durable solutions
for refugee problems can be negatively affected by events and measures at
both the national and the international level. A State's criteria for
admission or resettlement may be so tightly drawn as to deny a solution to
hundreds, even thousands, of refugees whose experience of suffering and
flight may have exposed them to contact with armed groups, irrespective
of any personal culpability as understood in the exclusion provisions of the
1951 Convention. ‘National security,’ though it has international
implications, is a category which demands the closest scrutiny by domestic
courtsif it isto retain legitimacy in ademocratic society.

Uncertainty is another problem. Prediction is not an exercise much
favoured by High Commissioners for Refugees, but the climate change
debate has certainly encouraged thinking about how to manage future risks
and about preparedness for uncertainty. Not everything can be anticipated—
the Palestinian dispersal was thought to be just a temporary phenomenon
when States sat down to finalize the 1951 Convention—but the history of
international refugee law and organization is also a lesson in the
potentialities of co-operation, and in how working together is central to
solutions.

As this collection shows, however, unresolved refugee situations reveal
the gaps between principle and practice, the limits of laws and rules, and
the temptation for various actors to exploit those gaps. They are clearly
indicative of very real deficiencies in what is otherwise quite a sturdy
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international refugee regime, oriented in principle towards protection and
the search for durable solutions, and possessed of ingtitutional mechanisms
which ideally should be the catalyst for effective action.

In 2009, after failing to reach consensus at its regular October meeting,
the UNHCR Executive Committee did finally adopt a ‘Conclusion’ on
protracted refugee situations.” It recognised that the status quo, the
unresolved refugee situation, was not an acceptable solution, and then set
out to identify the goals for the international community, declaring with all
due emphasis that voluntary repatriation is to be preferred. It coupled this
with recognition of the necessity to ensure, in appropriate circumstances,
that restitution of property is guaranteed where refugees return to their
countries of origin or, in the absence of restitution, that sufficient provision
be made for compensation. It emphasised international solidarity and
burden-sharing and that, notwithstanding the priority of return, there was
aso room for encouraging self-reliance amongst refugees and for
promoting resettlement. Significantly, and in contrast to many ‘historical’
approaches to refugee issues, the Executive Committee identified countries
of origin asimportant playersin the search for solutions.

This combination of calls and proposals offers matters for co-operation
with matters in which States might individually take initiatives, for
example, by adjusting their own resettlement criteria towards the needs of
those in protracted refugee situations, and therefore perhaps away from the
self-interest which is otherwise aimost always a major driver. However,
while the Executive Committee stressed that solutions must be pursued
with full respect for the rights of those affected, the 2009 Conclusion has
its shortcomings, being less than forthright on those human rights which
must play a central role in the politics of solution, and saying little about
practicalities, such as how to make international co-operation work in
specific situations. Thus, the Executive Committee emphasised, as it had
done in its 2005 Conclusion,® that local integration is a matter of
sovereign decision.! ‘Sovereignty’ is obviously a factor in the
international refugee regime, but this traditional framing of the issue
ignores those human rights considerations which may well push in the
opposite direction, and fails also to give sufficient attention to special
protection concerns and to the rights which international law requires to be
protected, for example, in the case of unaccompanied children, of women
at risk, and of those with disabilities.

The lessons of history are not there to be repeated, but they can provide
moral and political guidance; they should also be the spurs to action,
urging us ahead while equally keeping our focus on what is possible and
viable. The seemingly intractable has been solved in the past, where the
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basic challenge-that of galvanising political will in matters apparently
devoid of national self-interest—was no different from today.

It might be nice to think that World Refugee Year's simple agenda
could be replicated today, but across the whole spectrum: to focus interest
on the refugee problem, and to encourage additional opportunities for
permanent refugee solutions, on a purely humanitarian basis and in
accordance with the freely expressed wishes of the refugees themselves.
The numbers needing solutions in 1959/1960, however, were considerably
smaller than now, and the international environment quite different. The
unresolved refugee situations described or touched on in this collection
show that ‘equitable burden-sharing’ is clearly not the norm; on the
contrary, the capacity of the international community to fulfil its political
and lega responsibilities is fragmented, not so much by fundamental
disagreement on relevant international legal principles, but on a lack of
will and imagination in making solutions a reality in the face of pressing
need.

The 2009 UNHCR Executive Committee conclusion, recognizing the
importance of political will in reaching solutions, cals for ‘comprehensive,
multilateral and multi-sectoral collaboration and action’, which would deal
with root causes, avoidance of the necessity for flight, and full respect for
the rights of those affected.”® At one level, particularly given the dimension
of international peace and security, solutions fall well within the remit of
the Security Council and the General Assembly, and are the proper concern
of UN organisations in addition to UNHCR, of regional organisations, and
of individual States. But innovation is also needed, to promote co-
ordination of effort among UN institutions and in ever pushing for action,
both regionally and internationally. Just as the UN Secretary-General
appointed a Special Representative for World Refugee Year, so today a
Special Representative of the Secretary-General for Refugee Solutions at
large might be considered. Political complexity, stalemate and overlapping
organisational interests demand a mandate wider than the ‘purely
humanitarian’ premise that governs UNHCR's efforts. An institutionally
cross-cutting role could effectively exploit new opportunities for
partnership, ensure that solutions are consistent with international law and
relevant Genera Assembly resolutions, and take due account of such
broader political processes as may be under way. ™

Prolonged refugee situations are commonly the product of neglect—not
benign neglect, but the surely conscious decision of many States to
disregard and ignore those refugees whose intrinsic needs are integraly
linked to hard political issues like self-determination, peace-making,
peace-building, transitiona justice, and development; or on whose behalf
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hard decisions must be taken, such as non-recognition, boycotts, or
sanctions. In many respects, the issues were easier in the past. The camp
clearance programme authorised by the General Assembly in the 1950s
was premised on a given palitics which framed the task in terms of the
individual, rather than the community, and which, as High Commissioner
Lindt remarked on many occasions, alowed due regard to individual
choice. Many of today’'s unresolved situations, by contrast, engage the
community in context, even if too little is done to ensure representative
expression and due accounting of the community voice.

Now is the time for bold measures and for innovative steps to
strengthen the international refugee regime and to bridge the responsibility
gap between protection and durable solutions.
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CHAPTER ONE

AN ESsaY ON THE CAUSES AND FACTORS
OF THE UNRESOLVED PALESTINIAN
REFUGEE PROBLEM:

A VIEW FROM AN UNRWA
COMMISSIONER GENERAL

KAREN KONING ABUZAYD

|. Introduction

Long before the 1948 Arab-Israeli war when 750,000 people fled or
were forced out of Mandate Palestine, the stage was set for Palestinians to
become—and to remain—refugees. From the late 19"century the Zionist
movement had conceived a plan for a Jewish return to the Holy Land. The
movement foresaw the creation of a Jewish state, which by definition
could not accommodate —or tolerate—Arab Palestinians living on the
territory designated for the Jewish ‘home’ at that time. The ability of the
Zionists to influence the ‘big’ powers in the first half of the 20"century
was consolidated by the horrors of the Holocaust and the consequent
attempt of those powers to make up for the events of World War I1. Since
the 1940s there have been few voices raised on behalf of Palestinians,
particularly with regard to their right to an independent state or the right of
those who remain refugees since 1948 to return home—the preferred
solution for all refugees around the world.

This essay will review events from the early part of the 20"century
until today, focusing on the origins of the Palestine refugee condition and
the meager attempts by the ‘international community’ to protect
Palestinian refugee rights.
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Il. Root Causes

On July 24, 1922, the League of Nations granted Britain a mandate to
administer the territory covering what today is known as the occupied
Palestinian territory (West Bank and the Gaza Strip), Jordan and Isradl.
The Mandate divided British authority between Trangordan, under
Hashemite and indirect British rule and Palestine, under direct British rule.
The latter was known as the British Mandate for Palestine, which made
provision for ‘a home for the Jewish people’ Over the following two
decades, fluctuating cooperation and conflict among the British, Arabs and
Zionists over immigration to Mandate Palestine culminated after World
War Il in Zionist and American pressure to create a Jewish State in
Palestine.

In 1947, the British declared their intention to leave Palestine, returning
their mandate to the United Nations and requesting the United Nations
General Assembly (“UNGA") to make recommendations concerning the
future of Palestine. The UNGA set up a UN Special Committee on
Palestine (“UNSCOP”) to “. . .investigate the cause of the conflict. . .and. .
.prepare a report to the General Assembly and. . .submit such proposals as
it may consider appropriate for the solution of the problem of Palestine.”*
The 11 nation members of UNSCOP, having considered a number of
proposals, including that of a bi-national state, were apparently convinced
that the enmity between Arab Palestinians and Jews would prevent their
living together in one state. They, therefore, recommended partition into
two states.

On November 29" 1947, the UN voted for partition in UNGA Resolution
181, awarding 61% of Mandate Palestine to a Jewish State. The British
Mandate expired on May 14™ 1948, the establishment of the State of Israel
was declared and the Arab-Israeli war broke out on May 15" 1948. These
events comprise the onset of what continues to be seen by Palestinians as
‘al-Nakba or ‘the Catastrophe.” At the end of the war in March 1949, the
new State of Israel kept the majority of the territory granted to it by
Resolution 181 and took control over another 60% of what had been
alocated to Arab Palestine, an irrefutable ‘ catastrophe’ for Palestinians.?

The consequence of partition and the inevitable war which followed
was the forced exile of 726,000 Palestinians from their homes in Mandate
Palestine.® The majority of those fleeing made their way to neighboring
territories or countries. They found refuge in what came to be known as
the Palestinian Territory (West Bank and Gaza), the Hashemite Kingdom
of Trangjordan (since 1949, the Hashemite Kingdom of Jordan), the Syrian
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Arab Republic, the Republic of Lebanon, the Arab Republic of Egypt and
the Kingdom of Iraq (since 1958, the Republic of Irag).*

[11. Agencies established by the UN for Palestinerefugees:
UNCCP, UNRWA and UNHCR

A.The United Nations Conciliation Commission for Palestine
(UNCCP)

On 11 December 1948, the UN General Assembly passed Resolution
194, creating the UN Conciliation Commission for Palestine (“UNCCP’).
The UNCCP was expected to ‘conclude’ the 1948 war and work toward a
‘final settlement’ of all outstanding issues between the parties to the war.
The issues of particular relevance to the Palestine refugees were dealt with
in Section |11, Article 11 of the Resolution as follows:®

(i) ‘Right of return.’

Resolves that the refugees wishing to return to their homes and live at
peace with their neighbors should be permitted to do so at the earliest
practicable date, and that compensation should be paid for the property
of those choosing not to return and for loss or damage to property
which, under principles of international law or in equity, should be
made good by the Governments or authorities responsible.

(ii) *Repatriation, resettlement and economic and social rehabilitation.’

Instructs the CC to facilitate the repatriation, resettlement and economic
and socia rehabilitation of the refugees and the payment of
compensation, and to maintain close relations with the Director of the
United Nations Relief for Palestine Refugees and, through him, with
the appropriate organs and agencies of the United Nations.

The Commission continues to present annua reports to the United
Nations, passively keeping alive these issues most relevant to Palestine
refugees. the ‘right of return’ and ‘restitution,’ issues which are repeatedly
ignored rather than addressed in the off and on negotiations that have
passed for a peace process since 1949.°
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B. The United Nations Relief and Works Agency for Palestine
Refugees (UNRWA)

In response to the recognized urgency of the needs of hundreds of
thousands of refugees who fled from Palesting, the United Nations
established the United Nations Relief and Works Agency for Paestine
Refugees in the Near East (“UNRWA") by UNGA Resolution 302 (IV) on
8" December 1949 as a subsidiary organ of the UNGA, to provide relief
and works services to the refugees.”

Today, some five million Palestine refugees (including the descendants
of the 1948 refugees, according to the family unity principle applying to
all refugees around the world) are registered with UNRWA in the West
Bank and Gaza, Jordan, Syriaand Lebanon.?

The UN operational definition of a Palestine refugee is ‘any person
whose normal place of residence was Palestine during the period between
1 June 1946 and 15 May 1948, and who lost both home and livelihood as a
result of the 1948 Arab/Israeli conflict.’®

Palestine refugees are the sole group of refugees for whom there is an
agency devoted exclusively to them. When the Office of the United
Nations High Commission for Refugees was created in 1950 to protect and
assist other refugees, the Palestine refugees were specifically excluded on
the basis that they were already served by another UN agency.™®

Today, UNRWA provides basic public services (primary education,
primary healthcare, relief and social services, vocational training and
microfinance programs). It is designed to promote self-reliance among
Palestine refugees in a defined geographical environment.™* UNRWA'’s
2013 Genera Fund budget (which covers the core services provided to the
refugees) is $675 million, serving a population of 5.3 million refugees in
the five separate, mainly urban, ‘fields’ > This is a conservative
expenditure when matched against comparable locations, services and
numbers of beneficiaries. Its functions are carried out largely by 30,000
Palestine refugee staff, the majority of them professionals—teachers,
medical workers, engineers and administrators.* UNRWA's success since
1949 can be measured by the fact that only one third of the refugeeslivein
camps (which are usually peripheral parts of existing towns) and only 6%
of the refugees are in need of social services.™
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C. The United Nations High Commissioner for Refugees
(UNHCR)

The Office of the United Nations High Commissioner for Refugees
(“UNHCR") received its mandate in Genera Assembly Resolution 428
(V) in December, 1950 to ‘provide, on a non-political and humanitarian
basis, international protection to refugees and to seek permanent solutions
for them.”* It functions on the basis of the 1951 Convention Relating to
the Status of Refugees. ‘Persons of concern’ have, over the years, been
added to its mandate, including some groups who are internally displaced
and individuals who are stateless. Palestine refugees, in countries outside
where UNRWA functions, are entitled to request UNHCR services and
protection.*®

[I1. International Legal Principles. Refugee Rights
and State/UN Obligations

The ‘right of return’ and ‘compensation’ as promised in Resolution
194, and renewed annually at the UNGA, continue to resonate in the
minds and hearts of Palestinians, who insist that the Resolution reinforces
their legal and politica rightsto their original homes and the land they will
be able to reclaim in their own independent state. These rights are a
cornerstone for Palestinian resistance and essential to their persistence in
identifying themselves as Palestine refugees who are still struggling for
their right to statehood and Palestinian citizenship no matter where they
are or what other status they have acquired.’

The ‘right to return’ and ‘compensation’ are core issues for Isragli-
Palestinian ‘final status negotiations.”® The UN view is that a just and
durable solution to the issue of Paestine refugees must be found in
accordance with international law and existing UN resolutions, including
Resolution 194.° The parties are obliged to negotiate an outcome
consistent with the principles of international law as affirmed by UN
resolutions.

IV. The Protracted Conflict over Claims

In considering how to address Palestine refugee ‘claims,’ it is
necessary to underscore that Palestinian rights as refugees are not outside
the framework of legal rights afforded other refugees. It is important to
refer to the ‘durable solutions' defined in the 1951 Convention Relating to
the Status of Refugees, which governs UNHCR's activities and provides
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the framework for solutions for all refugees.®* The Convention ensures a
refugee’ s right to seek and enjoy asylum in another state, and eventually a
‘durable solution’ option, that is, voluntary repatriation, local integration
or resettlement in a third country. Repatriation, or return to one's original
home, is the solution usually preferred by the refugees and by both the
country of origin and the country of asylum. It is the only ‘right’ that is
absolute of the available durable solutions, as the right to return home is
guaranteed under treaty and customary law and is a core obligation of all
states of origin to accept the return of the inhabitants of their territory.?
Each of the three durable solutions must be offered and agreed to by the
refugees, by the countries of origin, and the asylum or resettlement states.
Unlike the obligation on the state of origin to accept back the inhabitants
of their territory, a country of asylum or resettlement is not legally obliged
to accept an asylee or refugee permanently on its territory.

However, multi-state agreements to resolve magjor refugee crises
involving return, host country absorption and third-country resettlement
are often brokered by external parties—a UN agency, non-government
parties engaged in conflict resolution or governments friendly to, or with
an interest in, the refugees or the country of origin and/or asylum. In best
case scenarios the ‘brokers' have negotiation expertise, and use their skills
impartially on behalf of al the parties involved. Moreover, these
agreements usually begin with the premise that the right to return is a
necessary prerequisite to a shared obligation amongst other states to accept
a proportion of the refugee population unable or unwilling to return to the
country of origin (conditions largely absent in discussions about Palestine
refugees).

The particular difficulty with redizing the preferred solution—
repatriation—for Palestine refugees is obvious, given the ‘threat’ the State
of Israel perceives would be posed to its defining characteristic, that of
being a Jewish homeland. The fear that granting the ‘right of return’ would
result in an influx of any number of Palestine refugees, sufficient to
change the demographic majority of Jewish citizens, has been turned into a
claim that the right of return requires the ‘destruction’ of the Isradli state.
More discouraging for those who might attempt to realize a durable
solution for refugees in a Palestinian state, these developments are rooted
in religion and an unassailable belief by Israglis that they have aright to
the *biblical’ land, while the Palestinians make their claim on the basis of
being Palestinian, belonging to the land of Palestine (asin Resolution 194)
and whose ancestors had lived on and tilled this same land for centuries
before the declaration of the Isragli state.
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Complicating the possibility of reaching agreement over what is
regarded as negotiable on both sides is the pronounced inequality of the
two parties to the conflict. Israel is home to what is described as the sixth
most powerful army in the world and, more important, it has the
unassailable political support of the United States of America,?* from
which it reportedly receives officialy upwards of three billion dollars in
aid a year.” Israglis, as well, are in the legally and morally reprehensible
position of being the Occupying Power in the Palestinian territory of West
Bank and Gaza since 1967. Palestine, on the other hand, for the past two
decades has had a governing Authority (the Palestinian National Authority
or Palestinian Authority in UN terminology) possessing little leverage to
defend its past or even current geographical boundaries. Moreover, it has
no substantive ability to function independently, either politicaly or
economically, given the control exercised over essential aspects of state
functions (land, sea and air border movements, airways control, customs
collection, to name a few) by Israel, the Occupying Power.?

Given the origins and definition of Palestine refugees and the positions
taken by powerful external actors on, inter alia, relevant UN resolutions, it
is not surprising that decades-long negotiations to end Palestine refugee
status, which began as part of Palestinian/Israeli peace talks and are
inextricably linked with the creation of the Palestinian state, continue until
today. Milestones along the way include the 1991 Madrid Conference,
which was the catalyst for the 1993 (non-public) talks in Norway between
Israel and the Palestinian Arabs that launched what became known as the
Oslo peace process.”’ This led to the 1993 Declaration of Principles on
Interim Self-Government Arrangements—known as the Oslo Accords®—
and later to the 2000 Camp David meeting.?® While no agreement was
reached at Camp David, a trilateral (Israel, Palestine and America)
statement was made conveying that efforts would continue and would be
based on UN Resolutions 242* and 338, promulgated at the end of the
1967 and 1973 wars, respectively, proclaiming that both sides were
committed to eschewing violence.

To understand, in part, what has taken place on the ground over the
past 20 years requires examining the Oslo Accords more closely, and more
specifically, the Oslo I Agreement of 1995, which further complicated the
possibility of reaching a Palestinian/lsragli peace agreement that would
permit an independent, viable State of Palestine to exist and bring an end
to Palestine refugee status. The Oslo Accords are based on a vision of a
‘two state solution,” or a state of Israel and a state of Palestine living side
by side in peace and security. Negotiators agreed to an odd (while not
unique) step-by-step arrangement, decidedly disadvantageous to the
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Palestinians. The Palestinian Authority would gradually demonstrate its
ability to function as a reliable ‘partner’ (i.e., proving the ability to
guarantee Isragl’s security), and would then be rewarded with gradually
more independence and control over some of the lands left from the
dready reduced origind Mandate Palestine.* However, precisely the
opposite has occurred, as Palestinian West Bank and Jerusalem land
continues to be taken over by Israeli settlers.®

A succinct summary of the most egregious content of the Oslo I
Agreement (illustrated by a map) appears in the following paragraph from
the Isragli Coalition Against House Demolitions (“ICAHD”).

Under the Oslo Il Agreement of 1995, the West Bank was divided into
three Areas: A, under full Palestinian Authority control; B, under
Palestinian civil control but joint Israeli-Palestinian security control; and C,
under full Israeli control. Although Area A was intended to expand until it
included all of the West Bank except Israel’s settlements, its military
facilities and East Jerusalem—whose status would then be negotiated—in
fact the division become a permanent feature. Area A comprises 18% of
the West Bank, B another 22%, leaving Area C, a full 60%, including most
of Palestinian farmland and water, under exclusive Isragli control. These
areas, comprising 64 islands, shape the contours of the ‘cantons’ [former
Israel Prime Minister Ariel] Sharon proposed as the basis of the future
Palestinian state...In this scheme Isragl will expand from its present 78%
to 85-90%, with the Palestinian state confined to just 10-15% of the
country.*

The Palestinians, under pressure from Western governments, agreed to
function on, at most, 22% of British Mandate Palestine, al of which had
once been their homeland.® Besides ignoring the right of return and the
pre-1967 borders, this step-by-step arrangement has allowed the Israglis to
control all of the West Bank and three of the Gaza borders. Furthermore, at
first slowly and by now seemingly in a rush, the Israeli government has
been creating ‘facts on the West Bank and Jerusalem ground’ by building
settlements, roads, security areas, checkpoints, fences and walls. Peace
negotiations have done nothing to slow down the massive and constant
settlement construction. Consider the latest round of ‘ peace talks' brokered
by U.S. Secretary of State Kerry, convened in August 2013 under a
mediator with strong connections to Isragl,*® and which began with atoken
release of 100 long serving prisoners from Isragli jails at the same time an
announcement was made approving the building of 2,000 new housing
units in the occupied West Bank.*

Today more than 400,000 settlers populate the West Bank and 200,000
more have moved into what was deemed to be Palestinian East Jerusdlem.®
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There is no longer sufficiently contiguous territory in the West Bank that
can be considered, or even function as, a viable state (quite aside from the
separated and separately governed Gaza Strip, which is yet another
obstacle to overcome).

Israeli laws and rules are cumulatively devised to make life increasingly
complicated and oppressive for those who live in Jerusalem and the West
Bank. Israeli policies make life miserable for any Palestinian who livesin
the West Bank and has work, medical, education, international travel,
family or other reasons to travel to Jerusalem and vice-versa® Some argue
these laws are intended to encourage (in some cases, clearly forcing)
Palestinians to emigrate, a thinly disguised attempt at ‘ ethnic cleansing.’*
There has also been a significant increase in settler violence perpetrated on
Palestinian individuals and their property, as well as a continuing stream
of displacements and removal of Palestinian structures. “ Bedouin
communities are particularly at risk of forcible displacement in the West
Bank as Israel’s proposed ‘Prawer Plan’ gains support in the Knesset and
condemnation from, among other parties, the European Parliament.*

V. The Need for a Paradigm Shift

Is there a solution that will allow Palestinians and Israglis to live side
by side, with dignity and security for both peoples? Israel, despite its
military strength and international political influence, will continue to feel
threatened by neighbors who have been and are being mistreated,
discriminated against and denied their rights. The Palestinian territory
today is a conglomerate of pockets, with its borders (and revenues)
controlled by an occupying power. These factors do not advance the future
citizenship of Palestinians in a state of their own, even one with the
tentative and truncated Oslo boundaries. So what avenues might be
explored which suit Palestinians, especialy those steeped in resistance
until their ‘right’ of return is granted—as promised by UNGA Resolution
194? What may be seen as positive elements to give the refugees hope that
they and their children will not remain endlessly in a stateless, refugee
limbo?

The elements are few, and, unfortunately, weak, particularly when set
alongside the major obstacles already described, plus the length of exile
and a deteriorating ‘status quo,” which in itself obviates the possibility of
reaching an agreement or (it is worth repeating) a viable state and an
acceptable ‘home’ for refugees.

For their part, Palestinian officials, as they had begun to insist at the
1995 Taba negotiations, are adamant that their goa is to follow a path



10 Chapter One

consistent with the principles of the UN Charter and international law in
seeking resolution of all outstanding issues with Israel (borders, security,
Jerusalem, refugees, settlements, water, land swaps). “ Subsequent,
although inconclusive—or ignored—proposals have been undertaken by
the ‘international community’ (the 2002/3 Quartet's Road Map, for
example) and neighboring states (the 2002 Arab Initiative).*

Today, following their newly acquired non-State observer status at the
UN, Palestinian officials speak openly about what actions they will take if
the current efforts fail.* They have prepared legal papers and documents
to accede to UN Treaties and Agencies, including the International
Criminal Court, and they propose to advance these applications and submit
cases for judgment to the latter, including on alleged war crimes.** Among
options under consideration are cases challenging violations of
International Humanitarian Law by Israel, including under Article 49 of
the Fourth Geneva Convention. Cases would build upon the International
Court of Justice's Advisory Opinion of 9 July 2004 on the Legal
Conseguences of the Construction of a Wall in the Occupied Palestinian
Territory, which found that Israeli settlements in the occupied Palestinian
territories, including East Jerusalem, have been established in breach of
international law. Specifically, Article 49, Paragraph 6 of the Convention
provides that ‘the Occupying Power shall not deport or transfer parts of its
civilian population into the territory it occupies.”*’

It follows that if current political efforts to achieve progress in the
peace process flounder, then Paestinians may choose the path of
international law to seek justice and redress their grievances. Such action
could have consequences in terms of threats to funding for the Palestinian
Authority from Western donors and all that would entail for a people and a
government highly dependent on external aid to survive and function. Still,
it could lead to international legal mechanisms once again, or for the first
time, becoming the center of the dispute, a development which would
benefit Palestinians, since international law and decades of UN resolutions
favor the creation of an independent State of Palestine.

Meanwhile, proposals for a one state solution are gaining ground in the
political and humanitarian literature,® and are discussed seriously at
academic and other international events.* Briefly, in the ‘one- state
scenario,” Palestinians and Israglis will live equally and peacefully under
one democratic government. Will the governments and the majority
among the populations on either side agree?

For Israglis, this would constitute a demographic threat to the future of
the Jewish state, a state they believe they have fought for and earned in the
aftermath of World War Il and the Holocaust, and a position for which
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there is firm support or at least sympathy among many Western
governments. Palestinians would have to agree, at best, to accept a second-
class citizenship, as aready prevails in many ways for Palestinians who
livein Israel and have Isragli citizenship.® For two peoples who have been
unable to live peacefully in adjacent territories in 65 years, agreeing on
how to live together amicably in one state seems to many somewhat of a
fantasy.>

Beyond the historical, political, geographic and religious ‘big picture,’
there are human rights and refugee issues to be considered in the quest to
afford Palestinians the rights which are guaranteed to them, as to all
human beings, under the Universal Declaration of Human Rights (not one
of the 30 UDHR rightsis currently enjoyed by Palestine refugees).

One factor, often cited as an ‘advantage’ for Palestine refugees, is the
uniqueness of having had an agency, UNRWA, created specifically for
them. Yet Section II, Article 11 of Resolution 194 has been used to
proscribe the role of UNRWA, interpreting it to confine the Agency’srole
to ‘assistance.” UNRWA'’s achievements are often criticized both by those
opposed to its work as well as by its supporters who contend that its
mandate does not extend to international protection—at least not for
seeking durable solutions. Its formal mandate, adopted in 1949, unlike
UNHCR's mandate, does not specifically assign to it the ‘protection’
function, so when it addresses Palestinian rights issues, it is challenged by
those who claim that UNRWA'sintervention is ‘ political’ or ‘inappropriate.’>

Still, there is strong political support for UNRWA' s work on protection
as illustrated by the annual Resolutions adopted by the UN General
Assembly on UNRWA operations. Resolution 66/74 of 12 January 2012,
for example, states in operational Paragraph 3 that the UNGA “expresses
special commendation to the Agency for the essential role it has played for
over sixty years since its establishment in providing vital services for the
well-being, human development and protection of the Palestine refugees
and the amelioration of their plight.” ** These resolutions receive
overwhelming support annually at the General Assembly.>

Additionally, because it offers wide-ranging services that would
normally be provided by a state or local government, it faces accusations
of ‘perpetuating’ the refugee problem and of creating refugee dependency.
These allegations come not only from those who wish to deny Palestine
refugees the right to decent living conditions, but also from those who seek
to pre-empt a solution to the refugee issue in the context of the Middle
East Peace negotiations. The false argument is advanced that handing the
refugees over to UNHCR would be more appropriate, implying that this
would also solve the right of return issue. This argument ignores the fact
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that refugees right of return to their origina homes is the preferred
durable solution for other refugees served by UNHCR.

A similar interpretation is given to the presence of the Palestinian
Authority (since November 2012 the occupied State of Palestine). Because
the Palestinians have had a government and associated institutions to serve
and represent them, including in international fora (if only as an observer),
at least the refugees in West Bank and Gaza are expected to be satisfied as
‘citizens with their own ‘state’ ingtitutions. This view does not take into
account the fact of occupation, whereby the territory, the economy and the
people—that is, the movement of both people and goods in and out of
West Bank and Gaza-—-are under the heavy-handed administration and
control of the Isragli Defense Forces (IDF) ‘Civil’ Administration.®

Since Odlo, the question of the future of the refugees has been dealt
with by negotiators from, or associated with the Authority, which at every
encounter left this most difficult issue to last as they tackled what they
deemed to be more pressing issues or ones more amenable to discussion,
such as security. Refugees (and Palestinians generally) have hesitated to
criticize their own authorities, believing that their officials already face too
many insurmountable difficulties with their Israeli counterparts, and
wishing, in any case, to save their expressions of disagreement for the root
cause of their problems, the occupation and the occupying power.
However, it is a rare refugee (outside those among the Palestinian official
establishment) who believes that she is well represented, particularly in
peace negotiations regarding refugee rights, by those who have so far not
seriously raised the right most important to them, that is, the right of
return.

Although externa parties often regard the possibility of refugees being
ableto return to their original homes or lands in any significant numbers as
unregdlistic, every refugee believes she has the right to return. The ‘right’
itself is not something a refugee (anywhere) will give up. This ‘right’ itself
must be acknowledged in any negotiation, and compensation must be
offered for material and psychological losses, as UNGA Resolution 194
asserts.®

Palestinians, like many refugees, are well known for their steadfastness
and their resilience. They have been able to adapt over the years to the
unrelenting discrimination and hardships they experience under occupation,
and in some instances from governments and people in asylum countries.>’
While these attributes have been crucia to their survival as a strong and
determined people over six and a half decades, they have also contributed
to a superficial acceptance of their condition, reflected by the intermittent
uprisings aside from the first and second intifadas in the West Bank and
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Gaza. Otherwise, there has been a dearth of meaningful or consistent
resistance to their oppression under occupation. Instead, there has been a
dependence upon mainly externally generated and influenced international
negotiations that have, for the most part, postponed discussion of the
refugee issue and ignored provisions of international human rights and
refugee law that would lead to justice for Palestinians, and, more
specifically, for Palestine refugees.®

This adaptability, along with having to manage the hardships of their
daily lives (particularly in the occupied Palestinian territories and Lebanon)
has also contributed to the refugees leaving decisions and actions to the
Authority over the past 20 years. The Authority’s elders appear to have
been satisfied with a tentative (and misleading) international recognition,
which has brought little meaningful improvement in the lives of their
congtituents. These leaders have grown increasingly out of touch with the
Palestinian polity.

The widespread belief in the right of Palestinians to aspire to a state of
their own, and the number of individuals and organizations that take an
active interest in, and pursue actions on behaf of the Palestinian cause
should give pause to elected (and other) governments around the world
who do not show the same enthusiasm as their populations to defend and
promote justice for Palestinians.

One must ask why such a popular—and just—cause, which receives
consistent media coverage, does not garner more political support from
world leaders or their legislatures.

V1. Conclusions

Where is international law in discussions regarding this struggle?
Occupation is illegal.*® Settlements,® settler violence and acquisition or
seizure of territory, ® destruction of property ® and the wall, are all
illegal. ® UN Resolutions abound in defense and affirmation of an
independent State of Palestine and the rights of Palestinian refugees.*

How might the widespread support and positive factors be parlayed
into action? Are there too many negatives, too many contradictions and
too much Israeli power and influence to find a way to ensure justice to the
Palestinians? Do Israglis and the Isragli Government understand that there
will be no peace in the region without justice for Palestinians?

The coming period will be decisive as it becomes clearer whether the
Palestinian leadership or the Palestinian people will choose to follow a
path to seek redress for their longstanding and just grievances. One factor
is certain. Support for the Palestinian cause is increasing among the
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international community, as witnessed by recent votes at the United
Nations and the growing international support for the Boycott, Divestment
and Sanctions movement.®

A recent potentialy far-reaching development, should it serve as an
example to be followed, has been the EU Commission Notice of 15 July
2012 regarding ‘the dligibility of Israeli entries and their activities in the
territories occupied by lIsrael since 3 June 1967 for grants, prizes and
financial instruments funded by the EU from 2014 onwards.’® The Notice
states that the EU does not recognize the sovereignty over any of the
‘territories,’” which are defined as those comprising the Golan Heights, the
Gaza Strip and the West Bank, including East Jerusalem. The related
guidelines do not cover EU support to Palestinian entities in these same
territories. Significantly, the ‘aim’ is stated as ‘to ensure the respect of EU
positions and commitments in conformity with international law . . .

At the United Nations, Palestinian statehood is no longer disputed. The
outstanding issue is full membership, which requires the (unlikely to be
secured) approval of the Security Council.

There are signs the political tide is turning, athough trandating this
into an agreed (two state/one state?) solution is not yet within reach. If no
progress is made on the political track, Palestinians may begin to exercise
their right to pursue solutions for enforcement of their rights, anchored in
international law, a path that might finally accord them justice, and both
the lsraglis and the Pal estinians peace.
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